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Secretary

Interstate Commerce Commission
Washington, D.C. 20423 fCCWashmgton,n_c

Dear Mr. Homme:

I enclose seven original counterparts of each of the
instruments described in paragraph (1) hereof for recordation
pursuant to Section 11303 of Title 49, U. S. Code, (formerly
Section 20c of the Interstate Commerce Act} and return, :
together with two original counterparts thereof which are
for the Commission's files.

In accordance with 49 CFR Part 1116 covering the
recordation of documents, I wish to advise as follows:

, (1). The enclosed instruments, submitted concurrently
for recordation as one document, are a Conditional Sale
Agreement covering the purchase of certain railroad
equipment, more fully described below, between Pullman
Incorporated {Pullman Standard Division), 200 South
Michigan Avenue, Chicago, Illinois 60604, and Ortner
Freight Car Company, 2652 Erie Avenue, Cincinnati, Ohio
45208, Vendors, and Southern Railway Company, P. O. Box
1808, Washington, D.C. 20013, Purchaser, to which is
attached an Agreement and Assignment between the Vendors
and. Uni Trust Compa f New York, 130 John
Street, New York, New York 10038, Assignee, both
instruments being dated as of June 15, 1979.

{2) The equipment covered by these documents is
degtribed as follows:
L3 .
%= 500 - 100-ton 4000 cu. ft. capacity Covered Hopper
ST Cars (Pullman) bearing Purchaser's road numbers
S 85000 to 85499, inclusive, AAR designhation LO;
1

S 23 - 100-ton 60'9" EOC Box Cars (Pullman) bearing
et Purchaser's road numbers 565300 to 565322,
el inclusive, AAR designation XL; and

q
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100 - 100-ton 3600 cu. ft. capacity Automatic Bottom
Dump Hopper Cars (Ortner) bearing Purchaser's
road numbers 390200 to 390299, inclusive, AAR
designation HTS.

\ Each unit of the equipment will be marked in letters
not less than one inch in height as follows:

\ “OWNED BY A BANK OR TRUST COMPANY UNDER A FINANCING
AGREEMENT FILED WITH THE INTERSTATE COMMERCE COMMISSION."

, (3) After recordation, the original documents

' should be returned to David R. Willson, General Attorney,

Southern Railway Company, P. O. Box 1808, Washington,
D.C. 20013. '

(4) The recordation fee of $50 is enclosed.

Please acknowledge receipt on the enclosed copy of this
i letter.

| _ Sincerely, K‘

K.Q, M

K. A. Stoecker

4 Enclosures




. o . 7/18/79
Futerstate Commeree Conmission

| ashington, B.L. 20423
OFFICE OF THE SECRETARY V |

K. A. Stoecker

Senior Vice President

Washington, D.C. 20023

Dear Sir:

‘The enclosed dbcument(s_) was recorded pursuant to the
provisions of Section 20(c) of the Interstate Commerce Act,

© 49U.S.C. 20(c), on  7/18/79 at 3:25 pm

aﬁd assigned recordation number(s)10642 { /¢ ¢ y/’#

, Sincerely yours, M:‘/L’
/ AW ¢

.

v

H.G. Homme, Jr.,
“Acting Secretary
Enclosure(s)

SE-30-T
(2/78)



[CSaM Ref. No. 2043-928]

CONDITIONAL SALE AGREEMENT

Dated as of June 15, 1979

Between
each of

PULLMAN INCORPORATED
(Pullman Standard Division), and

ORTNER FREIGHT CAR COMPANY

anda

SOUTHERN RAILWAY COMPANY

AGREEMENT AND ASSIGNMENT

Dated as of June 15, 1979

Between
each of

PULLMAN INCORPORATED
(Pullman Standard Divisicn), and

ORTNER FREIGHT CAR COMPANY

and

10642

'RECORDATION NO.,...oimnins Filed 1425

JuL 181979-3 25 PM
INTERSTATE COMMERCE COMMISSION

UNITED STATES TRUST COMPANY OF NEW YORK,
As Agent

(Covering 500 Pulliman Standard 100~ton 4,000 cu. ft. capacity
Covered Hopper Cars, 23 Pullman Standard 100-ton 60'9"
E.0.C. Box Cars and 100 Ortner 100-ton 3,600 cu. ft. capacity

Automatic Bottom Dump Hopper Cars)
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EXHIBIT A

CONDITIONAL SALE AGREEMENT, dated as
of June 15, 1979 (hereinafter called the
"Agreement"), among each of the corporations '
named in Item 1 of Schedule A hereto (the fore-
going corporations being hereinafter called
collectively the "Builders" and severally the
"Builder" and collectively or severally the
"Vendor" .as the context may require as more
particularly set forth in Article 1 hereof),
and SOUTHERN RAILWAY COMPANY, a V1rgln1a -
corporatlon (the "Railroad”). '

‘ : WHEREAS, the Builders severally have agreed to con-
struct, sell and deliver to the Railroad, and the Railroad
has agreed to purchase, the standard gauge rolling stock ..
equlpment described in Schedule B hereto (the "Equlpment"),

NOW, THEREFORE, in cOnsideration of the mutual ,
promises, covenants and agreements hereinafter set forth,
the parties hereto do hereby agree as follows:

ARTICLE 1. Definitions. The term "Vendor", when-
ever used in this Agreement, means, before any assignment
of any of its rights hereunder, the respective corporations
named in Item 1 of Schedule A hereto and their respective.
successor or successors for the time being to their manufac-
turing properties and bu51nesses, and, after any such assign-
ment, both any assignees or assignees for the time being of
such particular assigned rights as regards such rights, and
also any assignor as regards any rights hereunder that are
retained or excluded from any assignment. Whenever the
term "Vendor" refers to a corporation named in Item 1 of
Schedule A hereto, such term means any of or all such corpo-
rations, as the context may require. The parties hereto .
contemplate that this Agreement shall be assigned to United-
States Trust Company of New York, acting as agent under a
" Finance Agreement dated as of the date hereof (said agent
being hereinafter sometimes called the "Agent" and said -
Finance Agreement being hereinafter called the "Finance
Agreement"). The term "Builder", wherever used in this
Agreement, means, both before and after any such assignment,’
the respective corporations (as to the units of equipment to
be constructed by such corporation and sold hereunder) named
in Item 1 of Schedule A hereto and any succesSsSor or Ssucces-—
sors for the time be1ng to their manufactur1ng propertles and
bu51nesses. :
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The rights and obligations of the Builders under
this Agreement are several in accordance with their interests
- and not joint. Accordingly, whenéver this Agreement, by the
use . of such designation as "the Vendor", "such Builder” or
-other similar term, confers a right or imposes an obligation
upon any corporation named in Item 1 of Schedule A hereto or
its successor, such right or obligation shall be construed
to accrue to or to be enforceable against only the spec1f1c
corporation furnishing the units of Equipment giving rise
to such rlght ‘or obligation and its successors as hereln
prov1ded .

S Addltlonal agreements, if any, set forth in -
. Schedule A hereto shall be deemed to be a part of this: Agree—
‘ment- as. fully as though set forth in full in this instrument.

: ARTICLE 2. Construction and Sale. Pursuant to
this Agreement, each Builder shall construct the units. of the
Equipment to be constructed by it as described in Schedule B -
hereto (such Equipment with respect to each Builder being
hereinafter sometimes called "its Equipment") and will sell
and deliver to the Railroad, and the Railroad will purchase
"from such Builder and accept delivery of and pay for (as here-
- inafter prov1ded), such Equipment, each unit of which shall
be constructed in accordance with the specifications set forth
therefor in Schedule B hereto and in accordance with such
modifications thereof -as may be agreed upon in writing between
such Builder and the Railroad (which specifications and modi-
fications, if any, are hereinafter called the "Spec1f1cat10ns")
Each Builder represents and warrants that the design, quality
and component parts of each unit of the Equipment shall con~
form, on the date of delivery of each thereof, to all Depart-
ment of Transportation and Interstate Commerce Commission
requirements and specifications and to all standards recom-
mended by the Association of American Railroads reasonably _
interpreted as being applicable to equipment of the character
of such units of the Equipment and each unit of the Equipment:
(except to the extent, if any, referred to in Schedule-A :
hereto and/or in Article 8 hereof) will be new rallroad
.rolllng stock equ1pment.

"ARTICLE 3. Inspection and Delivery. Each Builder
'w111 dellver ‘the units of its Equlpment to the Railroad at
the place or places specified in Schedule B hereto (or if
Schedule B does not specify a place or places, at the place
or places designated from time to time by the Railroad),
freight charges, if any, prepald, in accordance with the
delivery schedule set forth in Schedule B hereto; provided,
however, that no Builder shall have any obligation to deIiver -
any unit of Equipment hereunder at any time after any event -




of default (as described in Article 16 hereof), or event
" which with the lapse of time or demand, or both, could con-
stitute such an event of default, shall have occurred and -
_be contlnulng. ‘ - :

Each Builder's obllgatlon as to time of dellvery is
subject, however, to delays resulting from causes beyond each
- Builder's reasonable control, including but not limited to -

‘acts of God, acts of government such as embargoes, priorities
.and allocations, war or war conditions, riot or civil commo~
tion, .sabotage, strikes, differences with workmen, accidents,
fire, flood, exp10510n, damage to plant, equipment or facili-
ties, delays in receiving necessary materials or delays of
carriers or subcontractors. -

Notw1thstand1ng the preceding provisions of th1s
‘Article 3, (i) any Equipment not delivered, accepted and set-
tled for pursuant to Article 4 hereof on or before the Cut-Off
Date (as defined in Article 4 hereof) shall be excluded here-
from and (ii) if the aggregate Purchase Price (as defined in-
Article 4 hereof) of all Equipment previously settled for.
under this Agreement exceeds $25,000,000, the Railroad may
exclude herefrom any units of Equlpment not theretofore.‘ A
settled for under this Agreement. If any unit or units of
Equipment shall be excluded from this Agreement pursuant to
the immediately preceding sentence, the Railroad and the _
Builder or Builders thereof shall execute an agreement supple-
mental hereto limiting this Agreement to the Equipment not so
excluded herefrom. Except to the extent otherwise provided
in the purchase order or. orders covering the Equipment, if a
Builder's failure to deliver Equipment so excluded from this
- Agreement results from one or more of the causes set forth in
the immediately preceding paragraph, the Railroad shall never-
theless be obllgated to accept such Equipment and pay the full
purchase price therefor, determined as provided in this
Agreement, if and when such Equipment shall be completed and
delivered by such Builder, such payment to be in cash within
30 days follow1ng the later of the delivery of or the presen-
tation of the invoice for such Equipment, either directly or,
in case the Railroad shall arrange therefor, by means of a.
conditional sale agreement, eguipment trust or such other
appropriate method of financing as the Railroad shall deter-
~mine and as shall be reasonably acceptable to such Builder.

During constructlon, the Equipment shall be sub]ect~
to inspection and approval by the authorized inspectors of
the Railroad and each Builder shall grant to such authorized
inspectors reasonable access to its plant. Each Builder
agrees to inspect all materials used in the construction of
the Equipment in accordance with the standard quality control-



practices of such Builder. Upon completion of each unit or
- of -a number of units of the Equipment, such unit or units

- shall be presented to an inspector of the Railroad for
inspection at the place specified for delivery of such unit
or units, and if each such unit conforms to the Specifica-
tions, requirements and standards applicable thereto, on. or
prior to the Closing Date hereunder in respect of each such
unit of Equipment acquired by the Railroad such inspector or
an -authorized representative or an officer of the Railroad
shall execute and deliver to such Builder a certificate of
acceptance (a "Certificate of Acceptance") stating, on behalf
of. the Railroad, that such unit or units have been 1nspected
and accepted by the Railroad under this Agreement and are.
marked in accordance with Article 7 hereof; provided, how-
ever, that. such Builder shall not thereby be relieved of 1its
warranty referred to in Article 14 hereof. «

On delivery of each such unit hereunder to a
common carrier, freight prepaid, for delivery to the place
specified for delivery, the Railroad will assume the respon81-
bility and risk of, and shall not be released from its
obligations hereunder in the event of, any damage to or
the destruction or loss of such unit; provided, however, .
that the Builder of such unit shall not thereby be relleved
of its warranty referred to in Article 14 hereof.

ARTICLE 4. Purchase Prlce and Payment. The .base
prlce or prices per unit of the Equipment are set forth in
certificates executed on behalf of the Railroad and each
Builder with respect to the Equipment. Such base price or
prices are subject to such increase or decrease as is agreed ,
to by the Builder thereof and the Railroad. The term "Purchase -
Price" as used herein for any unit of the Equipment. shall
mean the base price or prices as so increased or decreased,
including without limitation any increase pursuant to the
presentation of a supplemental invoice as hereinafter prov1ded.

_ . For the purpose of maklng settlement, the Equlpment
,of each Builder shall be divided into such number of groups
of units of the Equipment, delivered to and accepted by the
Railroad (each such group being hereinafter called a "Group"),
as.-such Builder and the Railroad may agree to. In the case
of Pullman Incorporated (Pullman Standard Division) the

number -of Groups with respect to the Covered Hopper Cars: »
shall not exceed two and with respect to the Box Cars shall
not exceed one. In the case of Ortner Freight Car Company
the number of Groups shall not exceed three.

The Railroad hefeby adknowledges itself to be
_indebted to the Vendor in the amount of, and hereby promises
to pay in cash to the Vendor at such place as the Vendor may



designate,‘the Purchase Price of the Equipment, as follbwsé-;

-(a) on each Closing Date (as hereinafter defined)

"+ (i) an amount equal to 20% of the aggregate Purchase-
Price of such Group plus (ii) the amount, if any, by ‘
which (x) the Purchase Price of all units of the Equip-.
ment for which settlement has. theretofore or is then -
being made, as stated in the invoice or invoices .
(including the supplemental invoice or invoices here-

- inafter provided for) presented in respect of such:

" Closing Date (said invoiced prices be1ng hereinafter v
called the "Invoiced Purchase Prices"), exceeds (y): the
sum of $20,000,000 and any amount or amounts previously

- paid or. payable with respect to the Invoiced Purchase:
Prices pursuant to this subparagraph (a); and :

(b) in 15 equal consecutive annual 1nstallmehts,
‘as hereinafter provided, an amount equal to the aggre-
gate of the Invoiced Purchase Prices of all Groups less.
‘the amount paid or payable with respect thereto pursuant
.. to subparagraph (a) of this paragraph (the aggregate of
.. said installments being hereinafter called the "CSA
.Indebtedness"). :

’ If this Agreement shall be assigned by the Bullders;
the obligations of the Railroad under subparagraph (a) of the
preceding paragraph of this Article 4 and in respect of any
supplemental invoice not paid by the Agent shall be unsecured
obligations and the Builder shall not have any lien on, or
claim against, the Equipment or any part thereof with respect
to such obllgatlons.

" In the event that on any Closing Date the final Pur-
chase Price of. any Group has not been finally determined, the
invoice presented may be for an estimated Purchase Price, sub-
‘ject to adjustment upon determination of the final Purchase
Price, and a supplemental invoice may be presented by a
Builder at least 10 days prior to any subsequent Closing Date -
for settlement on such subsequent Closing Date or 10 days
prior to the Repayment Date (as defined in the Finance
Agreement), which date shall also be deemed a Closing Date

‘ hereunder, for any increase in the Purchase Price; it being

understood and agreed by such Builder that any prior prelimi-
nary invoice or invoices presented by such Builder shall be
in amount not in excess of the final Purchase Price of such
Group. If ‘a supplemental invoice is presented by a Builder
after the Repayment Date, it shall be paid in cash by the
Railroad to such Builder in accordance w1th its original
purchase order.



: The installments of the CSA Indebtedness shall be
payable annually on August 1 in each year commencing August 1,
1980, to and including August 1, 1994 (or if any such date

is not a business day on the next succeeding business:-day
without interest or penalty), each such date be1ng herein-
after called a "Payment Date". 'The unpaid portion of the CSA
Indebtedness shall bear interest from the respective Closing .
Dates on which such indebtedness was incurred at the rate of
9.875% per. annum. Such interest shall be payable, to the
extent accrued, semlannually on February 1 and August 1, in
each year commencing February 1, 1980.

C The term "C1051ng Date" with respect to any. Group
of the Equipment or any supplemental invoice shall mean such
date (on or after July 1, 1979, and no later than August 1,
1980, [the "Cut-Off Date?]), not more than 15 business days’
following presentation by such Builder to the Railroad of
the invoice and, in the case of a Group the Certificate or
Certificates of Acceptance for such Group, as shall be fixed
by the Railroad by written notice delivered to the Vendor at
least two business days prior to the Closing Date de51gnated
therein. The term "business days" as used herein means:
calendar days excluding Saturdays, Sundays and any other day
on which banking institutions in New York, New York, are
~authorized or obligated to remain closed.

All 1nterest under this Agreement shall be calcu-ﬁ
lated on the basis of a 360-day year of 12 30-day months.

The Railroad will pay, to the extent legally
enforceable, interest at the rate of 10.875% per annum upon
all amounts remaining unpaid after the same shall have become
due: and payable pursuant to the terms hereof, anything herein
to the contrary notwithstanding.

All payments provided for in this Agreement shall
be made in such coin or currency of the United States of
- America as at the time of payment shall be legal tender for
‘the payment of public and private debts. Except as prov1ded
in Article 8 hereof, the Railroad shall not have the privi-
lege of prepaying any installment of CSA Indebtedness here-~
under prior to the date it becomes due.

'In the event the Vendor, pursuant to Article 15
hereof, assigns the right to receive the payments herein pro-
vided to be made by the Railroad, the assignee thereof may
request the Railroad to make such payments to it at such
address as shall be supplied to the Railroad by the assignee.

ARTICLE 5. Taxes. All payments to be made by. the-
Rallroad hereunder w1lI be free of expense to the Vendor for



~ collection or other charges and will be free of expense to
" the Véndor with respect to the amount of any local, state,‘
Federal or foreign taxes (other than net income, gross ,
receipts. [except gross receipts taxes in the nature of: or in ‘
lieu of sales or use taxes], excess profits and similar :taxes).
or license fees, assessments, charges, fines or penalties.
hereafter levied or imposed upon or in connection with -or
measured by, this Agreement or any sale, use, payment, ship-
ment, delivery or transfer of title under the terms hereof
(all such expenses, taxes, license fees, assessments, charges,
fines and penalties being hereinafter called "INPOSItlonS"),~
all .of which Impositions the Railroad assumes and agrees. to
pay-on demand. The Railroad will also pay promptly all - Impo-
sitions which may be imposed upon the Equipment delivered. to
it or-for the use or operation thereof or upon the earnings .
arising therefrom or upon the Vendor solely by reason of its
ownership thereof and will keep at all times all and every
part of the Equipment free and clear of all Impositions which
might in any way affect the title of the Vendor or result 1n
a lien upon any part of the Equipment; provided, however,
that the Railroad shall be under no obllgatlon to pay any.
Imp051t10ns of any kind so long as it is contesting in good
faith and by appropriate legal proceedings such Impositions
and the nonpayment thereof does not, in the opinion of the .
Vendor, adversely. affect the property or rights of the Ven-
dor in.or to the Equipment or otherwise under this Agreement.
If any such Impositions shall have been charged or levied
against the Vendor directly and paid by the Vendor, the-
Railroad shall reimburse the Vendor upon presentation of an
invoice therefor, and any amounts so paid by the Vendor . shall
be secured by and under this Agreement; provided, however,
that the Railroad shall not be obligated to reimburse the .
Vendor for any Impositions so paid unless the Vendor shall -
have been legally liable with respect thereto (as evidenced
by an opinion of counsel for the Vendor) or unless the
- Railroad shall have approved the payment thereof.

- ARTICLE 6. Title to the Equipment. ' Except as pro-
vided in Article 8 hereof, the Vendor shall and hereby does
retain the full legal title to and property in the Equipment
until the Railroad shall have made all its payments under
this Agreement and shall have kept and performed all its .
~agreemeénts herein contained, notwithstanding the delivery of
the Equipment to and the possession and use thereof by the
Railroad as provided in this Agreement. Any and all addi-
tions to the Equipment and any and all replacements of the .
Equipment and of parts thereof and additions thereto shall
constitute accessions to the Equipment and shall be sub-
ject to all the terms and conditions of this Agreement and
included in the term "Equipment" as used in this- Agreement.




Except as otherwise specifically prov1ded in Artl—
cle 8 ‘hereof, when and only when the full indebtedness in
respect of the Purchase Price of the Equipment, together. with
interest and all other payments as herein provided, shall
have been paid, and all the Railroad's obligations herein
contained shall have been performed by the Railroad, abso-
lute right to the possession of, title to and property in.
the Equipment shall pass to and vest in the Railroad without
further transfer or action on the part of the Vendor. How-
ever, the Vendor, if so requested by the Railroad at that
time, will (a) execute a bill or bills of sale for the Equlp—
ment transferring its title thereto and property therein to
the Railroad, or upon its order, free of all liens, security
interests and other encumbrances created or retained hereby
and deliver such bill or bills of sale to the Railroad at
its. address referred to in Article 21 hereof, (b) execute
and deliver at- the same place, for filing, recording or.
depositing in all necessary public offices, such 1nstrument
or instruments in writing as may be necessary or appropriate
"in order then to make clear upon the public records the title
of the Railroad to the Equipment and (c) pay to the Rallroad_
any money paid to the Vendor pursuant to Article 8 hereof and
not theretofore applied as therein provided. The Railroad
hereby waives and releases any and all rlghts, existing or
~that may be acquired, in or to the payment of any penalty,
forfeit or damages for failure to execute and deliver such
bill or bills of sale or instrument or instruments or to. file
any certificate of payment in compliance with any law or
statute requiring the filing of the same, except for failure
to execute and deliver such bill or bills of sale or instru-
ment or instruments or to file such certificate within a
reasonable time after written demand by the Railroad.

ARTICLE 7. Marking of the Equipment. The Rail-
"road will cause each unit of the Equipment to be kept num-
bered with its identifying number as set forth in Schedule B
-hereto, or in the case of Equipment not there listed such
identifying number.as set forth in any amendment or supple-
ment extending this Agreement to cover such Equipment, and
will keep and maintain, plainly, distinctly, permanently and
conspicuously marked on each side of each unit, in letters
not less than one-half inch in height, the words "OWNED BY A
BANK OR ‘TRUST COMPANY UNDER A FINANCING AGREEMENT FILED WITH
THE INTERSTATE COMMERCE COMMISSION" or other appropriate
markings approved by the Vendor, with appropriate changes.
thereof and additions thereto as from time to time may be .
required by law in order to .protect the Vendor's title to
and property in such Equipment and its rights under this
Agreement. The Railroad will not place any such unit in -




operation or exercise any control or dominion over the same
until such markings have been made thereon and will replace
promptly any such markings which may be removed, defaced or
destroyed. The Railroad will not change the 1dent1fy1ng
‘number of any unit of such Equipment except in. accordance
with a statement of new number or numbers to be substituted.
therefor, which statement previously shall have been filed
with - the Vendor by the Railroad and filed, recorded and : ..
deposited by the Railroad in all public offlces where thls
Agreement shall have been filed, recorded and dep051ted

Except as provided in the immediately precedlng
paragraph, the Railroad will not allow the name of any per-
son, association or corporation (other than the Vendor) to
be placed on any unit of the Equipment as a designation:
that might be interpreted as a claim of ownership; provided,
however, that the Railroad may cause the Equipment to be
lettered with the names or initials or other 1ns1gn1a of
thé Railroad or its affiliates.

ARTICLE 8. Replacement Equipment; Prepayment~of
CSA Indebtedness. - 9_

A. Casualty Occurrences. In the event that any .
unit of the Eguipment shall be worn out, lost, stolen, - .
destroyed, 1rreparab1y damaged, or damaged beyond economic
repair in the opinion of the Railroad, or otherwise rendered
permanently unfit for use from any cause whatsoever, or taken
-or requisitioned by condemnation or otherwise other than by
way of requisition for use by any government or instrumen-
tality or agency thereof not exceeding 180 days, or if com-
pliance with any law or regulation of any Federal, state or
local governmental authority or legislative, executive,
administrative or judicial body having authority or Jurls—
diction or with the interchange or other rules of the
Association of American Railroads would require the change or
replacement or addition of any equipment or appliance to any -
unit or units of the Equipment and such compliance would in.
- the opinion of the Railroad be uneconomical (such occurrences
being hereinafter called "Casualty Occurrences"), and in the
event that the total Casualty Value (as hereinafter defined)
of units that shall have suffered a Casualty Occurrence shall
“exceed $50,000 (exclusive of units having suffered a Casualty
Occurrence with respect to which a written notice shall have
been given to the Vendor pursuant to this Article 8), the Rail-
road shall promptly (after it has. knowledge of such Casualty
Occurrence) and fully inform the Vendor in regard thereto by
written notice. When the aggregate Casualty Value of all
units having suffered a Casualty Occurrence (exclusive of
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units having suffered a Casualty Occurrence with respect.to . .
which a payment shall have been made to the Vendor pursuant =
to. this paragraph A of Article 8) hereunder shall exceed-
$500,000 (or such lesser amount as the Railroad may elect),
the Railroad, after it has knowledge of such event, shall.
promptly pay to the Vendor a sum equal to the aggregate“;; -
Casualty Value of such units of the Equipment as of the date
of such payment and shall file with the Vendor a certificate
of an officer of the Railroad setting forth the Casualty.
Value of each unit of the Equipment suffering a Casualty
Occurrence.

: : B. Replacement and/or Prepayment. Subject to
the prov151ons of the third paragraph of this paragraph: B

of Article 8, any money paid to the Vendor pursuant to this
Article ‘8 shall, as an officer of the Railroad may direct in
a written instrument filed with the Vendor, be applied (so
long as, to the actual knowledge of the Vendor, no event of
default shall have occurred and be continuing), in whole or
'in part, to prepay installments of CSA Indebtedness or toward
" the cost of one or more other units of standard gauge rail-.
road rolling stock equipment (other than work or passenger
equipment), in each case first put into service no earlier
than July 1, 1979, to replace units suffering a Casualty-

Occurrence. .To the extent the Agent has available fund$°paid-

to it pursuant to Article 8 the Agent shall pay for any such
replacement unit the lesser of 80% of the cost or fair value
thereof, as evidenced by the certificate described in the
next paragraph, and the Railroad shall pay the balance of

the cost. If 80% of the cost or fair value (whlchever is the
lesser) of any such replacement equipment shall be in excess
of such funds held by the Vendor hereunder, then such excess
-shall be a credit toward_the Railroad's obligation to make
future payments pursuant to this Article 8; provided, how-
ever, that such credit shall be allowed only to the extent .
such credit relates to a single unit of replacement equipment
~in respect of which the funds on deposit are not sufficient
to pay 80% of the cost or fair value, whichever is the
'lesser. The fair value of any unit of Equipment thereto-
fore owned and used by the Railroad or any affiliate of

the Railroad shall be deemed to be the lesser of the.actual
fair value thereof or the cost thereof to the Railroad or o
such affiliate less depreciation accrued thereon computed by
the straight-line method at the rate of 6-2/3% of said: cost
for each full year (but not pro rata for any part of a year)
from the date on which the unit was first acquired by the
Railroad or such affiliate to the date as of which such

unit shall become replacement equipment hereunder. Such

unit or units of replacement equipment shall have a remaining
useful life at least as long as the Equipment described in
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Schedule B hereto would have had on the date of such replace-
ment but for the Casualty Occurrence. In case any money is
applied to prepay indebtedness, it shall be so applied on the
next installment date for the payment of CSA Indebtedness.
occurring at least three business days following receipt by
the Vendor of such written direction to reduce 1nstallments
thereafter falllng due pro rata.: _ ;.;v4_

: Whenever the Railroad shall f11e with the Vendor‘
a written direction to apply amounts toward the cost of any
replacement unit or units, the Railroad shall file therewith:

(1) a certificate of an officer of the Railroad
certifying that -such replacement unit is a unit of
standard-gauge railroad rolling stock equ1pment (other-

than work or passenger equipment) first put into service _'

not earlier than July 1, 1979, and has been marked .
as required by the provisions of this Article 8 and
certifying the cost of such replacement unit and the
-.fair value thereof, and that such replacement has a:
remaining useful life at least as long as the Equlpment
. .described in Schedule B would have had on the date of
. such replacement but for the Casualty Occurrence; and

(2) an opinion of counsel for the Railroad that
title to such replacement unit is vested in the Vendor:
free and clear from all claims, liens, security inter-
ests and other encumbrances except the rights of the.
Railroad under this Agreement, and that such unit has
come under and become subject to this Agreement and
all necessary filings and recordings have been made

. to perfect the interests of the Vendor therein.

So long as, to the actual knowledge of the Vendor,
no event of default (as described in Article 16 hereof), or
event which with the lapse of time or demand, or both, could
constitute such an event of default, shall have occurred and
be continuing, any money paid to the Vendor pursuant to this
Article 8 shall, if the Railroad shall in writing so direct,
be invested, pendlng its ‘application as hereinabove provided,
in such (i) direct obligations of the United States of
America or obllgatlons for which the faith of the United
States is pledged to provide for the payment of principal
and interest, (ii) open-market commercial paper rated within
the two highest grades by Standard and Poor's Corporatlon or
by NCO/Moody's Commercial Paper Division of Moody's Inves-
tors Service, Inc., or the successor of either of them, or
(iii) certificates of deposit of commercial banks in the
United States of America having a capital and surplus aggre-
gating at least $50,000,000, in each case maturing not more
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‘than one year from the date of such investment (such 1nvest—
‘ments belng hereinafter called "Investments"), as may be
specified in such written direction. Any such Investments.
shall from time to time be sold and the proceeds reinvested
in such Investments as the Railroad may in writing direct. .
Any interest received by the Vendor on any Investments shall
be held by the Vendor and applied as hereinafter provided.
Upon any . sale or the maturity of any Investments, the pro*ivﬁ
ceeds thereof plus any interest received by the Vendor
thereon, up to the cost (including accrued interest) thereof,
‘shall be held by the Vendor for application pursuant to.this.
Article 8, and any excess shall be paid to the Railroad. If .
such proceeds (plus such interest) shall be less than such
~cost, the Railroad will promptly pay to the Vendor an amount : -
equal: to such deflclency. The Railroad will pay all expenses'
incurred by the Vendor in connection w1th the purchase -and .
sale of Investments.

v If, to the actual knowledge of the Vendor, one or
more events of default shall have occurred and be cont1nu1ng,
all money held by the Vendor pursuant to this Article 8 = .
(including, for this purpose, Investments) shall be appl1ed'
by the Vendor as if such money were money received upon the
sale of Equipment pursuant to Article 17 hereof. :

. . C. Definitions of Casualty Value and Replacement
Value. The Casualty Value of each unit of the Equipment:
(other than a replacement unit) shall be deemed to be that °
amount which bears the same ratio to the original Purchase
Price thereof (less an amount which bears the same ratio to
the aggregate of all payments made by the Railroad under sub-
paragraph (a) of the third paragraph of Article 4 hereof as ’
the original Purchase Price of such unit bears to the original
aggregate Purchase Price of all the Equipment) as the unpaid
CSA Indebtedness (without giving effect to any prepayments
then or theretofore made pursuant to paragraph B of this

- Article 8) as of the date such Casualty Value is determined
bears to the original CSA Indebtedness. . The Casualty Value -
of each replacement unit shall be deemed to be that amount -
which bears the same ratio to the portion of the cost thereof
pald by the Vendor as the unpaid CSA Indebtedness (without
giving effect to any prepayments then or theretofore made
pursuant to paragraph B of this Article 8) as of the date.
.such Casualty Value is determined bears to the unpaid CSA
Indebtedness (without glv1ng effect to any such prepayments)
as-of the date of acqu1s1t10n by the Vendor of such replace—
ment unit. :
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D. Title to Replacement Units. The Rallroad w1ll

cause any replacement unit or units to be marked as prov1ded

in Article 7 hereof. Any and all replacements of Equipment A
or parts thereof shall constitute accessions to the Equipment
and shall be subject to all appropriate terms and conditions. .
of this Agreement as though part of the orlglnal Equipment:
dellvered hereunder and shall be included in the term “Equlp—

_:ment“ as used in this Agreement; provided, however, that
unothlng herein shall result. in a Builder having any lia-
‘bility or obligation with respect to any replacement unit

or units or parts thereof not manufactured or sold by it.
Title to 'all such replacement units and parts shall be free
and clear of all liens and encumbrances except the liens

permitted by the second paragraph of Article 12 hereof and

shall be taken initially and shall remain in the name of the
Vendor subject to the provisions hereof, and the Railroad
shall execute, acknowledde, deliver, file, record or deposit
all such documents and do any and all such acts as may be
necessary to cause such replacement units to come under and
be subject to this Agreement. All such replacement units. and
parts shall be guaranteed and warranted in 11ke manner as is
customary at the time for similar equipment. » -

In order to facilitate the sale or other dlspos1-

_tlon of -any Equipment suffering a Casualty Occurrence: in

respect of which the Railroad shall have complied with 1ts
obligation hereunder with respect to the Casualty Value,. . the
Vendor shall, upon request of the Railroad, execute and
deliver to the Railroad or the Railroad's vendee,,assignee
or nominee, a bill of sale (without warranties) for such
Equipment or part thereof, and such other documents as may
be required to release such Equipment from the terms and
scope of this Agreement, in such form as may be reasonably
requested by the Railroad.

The Railroad will at all times prior to the pay-
ment of the CSA Indebtedness, together with interest thereon
and all other payments required hereby, at its own expense,

‘cause to be carried and maintained insurance in respect of

the Equlpment at the time subject hereto and public liabil-
ity insurance with respect to third party personal injury

-and property damage, in amounts and against risks comparable

to those insured against by the Railroad on similar equipment
owned by it. The Railroad may self insure the Equipment to
the same extent it self insures other equipment of a similar
nature and prov1ded such insurance is consistent with prudent
1ndustry practice. :
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. " ARTICLE 9. Maintenance; Compliance with Laws and
Rules. Except as provided in Article 8 hereof, the Railroad
wlll at all times maintain the Equipment or cause the Equip-
ment to be malntalned in good order and repalr at its own
expense.

: Except as provided in Article 8 hereof, durlng the
term of this Agreement, the Railroad will at all times- comply
in all respects with all laws of the jurisdictions in which
its operations involving the Equipment may extend, with the
interchange rules of the Association of American Railroads
and with all lawful rules of the Department of Transportation,
Interstate Commerce Commission and any other leglslatlve,
executive, administrative or judicial body exercising any-
power or jurisdiction over the Equipment, to the extent that»
such laws and rules affect the title, operation or use-of the
Equ1pment, and in the event that such laws or rules require-
any alteration, replacement or addition of any part on any
unit of the Equipment, the Railroad will conform therewith,
at its own expense; provided, however, that the Railroad may
in good faith contest the validity or application of any such’
law or rule in any reasonable manner which does not, in the
opinion of the Vendor, adversely affect the property or. .
rlghts of the Vendor under this Agreement.. -

'ARTICLE 10. Reports and Inspections. So long as
any of the CSA Indebtedness shall be outstandlng hereunder,
on or before May 31 in each year, commencing with the calen-
dar year which begins January 1, 1981, the Railroad shall
furnish to the Vendor an accurate statement signed by an ,
officer of the Railroad (A) setting forth as at the last day
of the preceding February the number, description and iden- '
tifying numbers of all units of the Equipment (i) that have -
suffered a Casualty Occurrence during the preceding 12 months °
(or since the date of this Agreement in the case of the first
such statement), (ii) that are undergoing repairs or have
been withdrawn from service for repairs (other than, in each
case, running repairs), and (iii) such other information’
regarding the condition and state of repair of the Equlpment
as the Vendor may reasonably request and (B) stating that, in
the case of all Equipment repaired or repainted during the
period covered by such statement, the numbers and markings
required by Article 7 hereof have been preserved or replaced.
The Vendor shall have the right, by its agents, to inspect
‘the Equipment and the Railroad's records with respect thereto
at such reasonable times as the Vendor may request durlng the
term of this Agreement. :
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ARTICLE 11. Possession and Use. The Railroad, so
long as an event of default shall not have occurred under -
this Agreement and be continuing, shall be entitled to the
possession of the Equipment and the normal use thereof for -
equipment of like characteristics, including, without limi-
tation, the use thereof upon the lines or routes owned or
operated by it either alone or jointly with others and
whether under lease or otherw1se, or upon the lines or: routes
owned or operated by any carrier controlled by, or under
common control with, the Railroad, or over which it or any .
affiliate has trackage rights, or upon connecting and other
carriers in the usual interchange of traffic or pursuant
to run-through agreements, from and after delivery of the
Equipment by a Builder to the Railroad, but only upon and .
subject to all the terms and conditions of this Agreement.
In addition, the Railroad may transfer its rights hereunder
"with respect to the Equipment or any unit thereof to one or
more wholly owned subsidiaries and may lease the Equipment
to one or more affiliates or, under a written lease for a
term not exceeding one year (including all renewal or exten-
sion .options reserved to the lessee or lessor), to a respon-
sible company, as determined by the Railroad, in any such-
case without being released from its obligations under this
Agreement and subject to all the rights and remedies of the
Vendor hereunder. The Railroad may receive and retain .
compensation for such uses and leases from other carriers
-or companies so using or leasing any unit or units of the
Equipment, The Railroad will not permit any unit of the
Equipment to be put in service involving the regular opera-
tion and maintenance thereof outside the United States of
America, except in the usual interchange of traffic.

_ _ ARTICLE 12, Prohibition Against Liens., The Rail-
road will pay or discharge any and all sums claimed by any
party from, through or under the Railroad, its successors or

assigns which, if unpaid, might become a lien, charge or
security interest on the Equipment, or any unit thereof,
equal or superior to the Vendor's title thereto or property .
therein; provided, however, that the Railroad shall be under
no obligation to pay or discharge any such claim so long as
it is contesting in good faith and by appropriate legal-
proceedlngs such claim and the nonpayment thereof does not,
in the opinion of the Vendor, adversely affect the property
or- rights of the Vendor in or to the Equipment or otherwise
under this Agreement. Any amounts paid by the Vendor in
discharge of liens, charges or security interests upon. the
Equipment until reimbursed therefor by the Railroad or -
otherwise shall be secured by and under this Agreement.
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This covenant will not be deemed breached by reason
of liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent, or undetermined'
or inchoate materialmen' s, mechanlcs', workmen's, repairmen's
or other like liens arising in the ordinary course of- buslness
' and, 1n each case, not delinquent. :

_ ARTICLE 13. Railroad's Indemnities. The Raiquad
agrees to indemnify, protect and hold harmless the Vendor -
from and against all losses, damages, injuries, liabilities,
claims and demands whatsoever, regardless of the cause. :
thereof, and expenses in connection therewith, including: :
counsel fees, arising out of retention by the Vendor of title
to and a security interest in the Equipment hereunder, the
use and operation thereof by the Railroad during the period
when title thereto remains in the Vendor or the transfer. of
title to the Equipment by the Vendor pursuant to any of the .
provisions of this Agreement. This covenant of indemnity
shall continue in full force and effect notwithstanding the
full payment of all sums due under this Agreement, or the
satisfaction, discharge or termination of this Agreement in
any manner whatsoever.

ARTICLE 14. Patent Indemnltles, Builder's Warranty'
of Material and Workmanship. EXxcept 1n cases of articles or
materials specified by the Railroad and not manufactured or
caused to be manufactured by a Builder and in cases of: PO
designs, systems, processes, formulae or combinations speci-
fied by the Railroad and not developed or purported to be
~developed or caused or purported to be caused to be developed
by any Builder, each Builder agrees to indemnify, protect and
"hold harmless the Railroad from and against any and all
liability, claims, costs, charges and'expenses, including
royalty payments and counsel fees, in any manner imposed upon
or accruing against the Railroad, its assigns or the users of
the Equipment because of the use in or about the construction
or operation of any of the Equipment of any design, system, -
process, formula, combination, article or material which
infringes or is claimed to infringe on any patent or other
right. The Railroad likewise will indemnify, protect and
hold harmless the Vendor from and against any and all liabil- .
. ity, claims, costs, charges and expenses, including royalty

: payments and counsel fees, in any manner 1mposed upon or -

“accruing against the Vendor because of the use in or about
‘the construction or operation of any of the Equipment of any
article or material specified by the Railroad and not manufac-
tured or caused to be manufactured by a Builder or of any
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design, system, process, formula or combination specified by
the Railroad and not developed or purported to be developed
Or caused or purported to be caused to be developed by

- a Builder which infringes or is claimed to infringe. on any -
patent or other right. Each Builder agrees to and héreby
does, to. the extent legally possible without impairing any
claim, right or cause of action hereinafter referred to,
assign, set over and deliver to the Railroad every claim,A_
right and cause of action which such Builder has or hereafter
shall have against the originator or the seller or sellers of
any designs, systems, processes, formulae, combinations, -
articles or materials specified by the Railroad and purchased
or -otherwise acquired by such Builder as a part of or for use
in or about the construction or operation of any of the
Equipment on the ground that any such design, system,. process,
formula, combination, article or material or operation
thereof either infringes or is claimed to infringe on any
patent or other right. Each Builder further agrees to.
execute and deliver to the Railroad or the users of the
Equipment all and every such further assurance as may be rea-
sonably requested by the Railroad more fully to effectuate .
the assignment and delivery of every such claim, right and ..
cause of action. Each Builder will give notice to the
Railroad of any claim known to such Builder from which'
liability may be charged against the Railroad hereunder and
the Railroad will give notice to the appropriate Builder of
any claim known to the Railroad from which liability may be
charged against any Builder hereunder. Such covenants of -
indemnity shall continue in full force and effect notwith-
standing the full payment of all sums due under this Agree-
ment, or the satisfaction, discharge or termination of. th1s :
Agreement in any manner whatsoever,

Each Builder's warranty of material and workmanshlp
. is set forth in Item 2 of Schedule A hereto.

ARTICLE 15. Assignments. Except as provided in
Article 11 hereof, the Railroad will not sell, assign,

. transfer or otherwise dispose of its rights under this

Agreement or transfer the right to possession of any unit of
the Equipment without first obtaining the written consent of-
"the Vendor. A sale, assignment, transfer or disposition to a
‘railroad company organized under the laws of the United .
States of America or any of the states thereof which shall
acquire all or substantially all the lines of railroad of the
Railroad, and which, by execution of an appropriate instrument
- satisfactory to the Vendor, shall assume and agree to perform
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each of and all the obligations and covenants of the Réllfoad_.
under this Agreement, shall not be deemed a breach of this
covenant. : . ;.

All or any of the rights, benefits, and advantages
of the Vendor under this Agreement, including the rlght to
receive the payments herein provided to be made by the '~
Rallroad, may be assigned by the Vendor. and reassigned by any
assignee at any time or from time to time. No such assignment.
shall subject any assignee to, or relieve any Builder from, ’
any of its obligations to deliver the Equipment in accordance
with this Agreement or to respond to its warranties and .
indemnities contained or referred to in Article 14 hereof, or
relieve the Railroad of any of its obligations to any Builder
or the Vendor under Articles 2, 3, 4, 5, 13 and 14 hereof .and
"this Article 15 or of any other obligation wh1ch, according
to 'its terms and context, is intended to survive an assignment.

Upon any such assignment either the assignor or
the assignee shall give written notice to the Railroad, .
together with a counterpart or copy of such assignment, and .
such assignee shall by virtue of such assignment acquire:
all the assignor's right, title and interest in and to the
Equipment and this Agreement, or in and to a portion thereof,
as the case may be, subject only to such reservations as may
be contained in such assignment. From and after the receipt
by the Railroad of the notification of any such assignment,
all payments thereafter to be made by the Railroad under
this Agreement shall, to the extent so assigned, be made to
the assignee in such manner as it may direct. :

The Rallroad recognizes that it is the custom to
a551gn conditional sale agreements and understands that the
assignment of this Agreement, or of some of or all the rights
of the Vendor hereunder, is contemplated. The Railroad
expressly represents, for the purpose of assurance to any
person, firm or corporation considering the acquisition of
this Agreement or of all or any of the rights of the Vendor
hereunder and for the purpose of inducing such acquisition,

. that 'in the event of such assignment by the Vendor as herein-
-before provided the rights of such assignee to the entire

unpaid indebtedness in respect of the Purchase Price or such
part thereof as may be assigned, together with interest

" thereon, as well as any other rights hereunder which may be

so assigned, shall not be subject to any defense, setoff,

counterclaim or recoupment whatsoever arising out of any
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breach of any obligation of a Builder with respect to its
Equipment or the specifications, delivery or warranty
thereof, or with respect to any indemnity herein contained,,.
nor subject to any defense, setoff, counterclaim or recoup-
ment whatsoever arising by reason of any other indebtedness
or liability at any time owing to the Railroad by a Builder.
Any and all such obligations, howsoever arising, shall .be and
remain enforceable by the Rallroad against and only agalnst
the respective Bullder.

_ In ‘the event of any such assignment or succe551ve
a951gnments by the Vendor, the Railroad will, if necessary
and upon request of the assignee, change the markings on each
side of each unit of the Equipment so as to be consistent
with the interests of the assignee in the Equipment. The: ..
cost of such markings in the event of an assignment of not
less than all the Equipment at the time covered by this .
Agreement shall be borne by the Railroad and, in the event
of - an assignment of less than all such Equipment, such cost -
shall be borne by such assignee. Lo

The Railroad will (a) in connection with any settle-
ment. for the Equipment subsequent to such assignment, deliver
to the assignee, at the time of delivery of notice fixing the
Closing Date for such Equipment, all documents required by
the terms of such assignment to be delivered to such assignee
by the Railroad in connection with such settlement, in such
number of counterparts or copies as may reasonably be requested,
and (b) furnish to such assignee such number of counterparts
of any other certificate or paper required from the Railroad
by the Vendor as may reasonably be requested.

If this Agreement shall have been assigned by the
Builders and the assignee shall not make payment to a Builder
with respect to units of its Equipment as provided in the
“instrument making such assignment, such Builder will. promptly
notify the Railroad of such event and, if such amount shall
not have been previously paid by such assignee, the Railroad
will except as provided in the Purchase Order for such Equip-
ment, not later than 90 days after the date such payment was
due, pay or cause to be paid to such Builder the aggregate
unpaid Purchase Price of such units, together with interest
from the date such payment was due to the date of payment by
the Railroad at the prime rate of interest of Morgan Guaranty
Trust Company of New York or its successor in effect on the
date such payment was due. N
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ARTICLE 16. Defaults. 1In the event that any one
or more of the following events of default shall occur, and be
cont1nu1ng, to wit:

A (a) the Railroad shall fail to pay in full any
indebtedness in respect of the Purchase Price of. the
.Equipment or any other sum payable by the Railroad as
provided in this Agreement; or B

(b) the Railroad shall, for more than 30 days after
the Vendor shall have demanded in writing performance
thereof, fail or refuse to comply with any covenant,
agreement, term or provision of this Agreement, or .of
any agreement entered into concurrently herewith relatlng
to the financing of the Equipment, on its part to be-

" kept or performed or to make provision satisfactory to
the Vendor for such compliance; or

: (c) a petition for reorganization under Tltle 11
the United States Code, as now constituted or as it may
- be hereafter amended, shall be filed by or against the
Railroad and, unless such petition shall have been
- dismissed, nulllfled, stayed or otherwise rendered:
~.ineffective (but then only so long as such stay shall

continue in force or such ineffectiveness shall contlnue),,

all the obligations of the Railroad under this Agreement

shall not have been duly assumed in writing, pursuant to
~a court order or decree, by a trustee or trustees ' :

appointed (whether or not subject to ratification) in

such proceedings in such manner that such obligations

shall have the same status as obligations incurred by

such trustee or trustees, within 60 days after such
 petition shall have been filed; or

(d) any other ptoceedlng shall be commenced by or
agalnst the Railroad for any relief under any bankruptcy
-or insolvency law, or law relating to the relief of 4
‘debtors, readjustments of indebtedness, reorganizations,
arrangements, , compositions or extensions (other than
a law which does not permit any readjustment of the
- indebtedness payable hereunder), and, unless such pro-
' ceedings shall have been dismissed, nullified, stayed
- or otherwise rendered ineffective (but then only so long
. as such stay shall continue in force or such ineffective-

ness shall continue), all the obligations of the Railroad -

under this Agreement shall not have been duly assumed in



"writing, pursuant to .a court order or decree, by-a.
trustee or trustees or a receiver or receivers appointed
(whether or not subject to ratification) for the Railroad
or for its property in connection with any such proceed-.
'ings in such manner that such obligations shall have the

~ same status as obligations incurred by such trustee or
trustees or receiver or receivers, within 60 days after
such proceedlngs shall have been commenced;

(e) the Railroad shall make or suffer any: unautho-_
rized assignment or transfer of this Agreement or, any -
‘interest herein or any unauthorlzed transfer of the o
right to possession of any unit of the Equipment which
shall continue for 10 business days after notice. thereof
-by the Vendor to the Railroad; : SR

then at any time after the occurrence of such an event_.of -
default the Vendor may, upon written notice to the Railroad
and .upon compliance with any mandatory legal requirements .
then in force and applicable to such action by the Vendor,
declare (a "Declaration of Default") the entire indebtedness.
in respect of the Purchase Price of the Equipment, together
with the interest thereon then accrued and unpaid, immediately
due. and payable, without further demand, and thereafter the
aggregate of the unpaid balance: of such indebtedness and
interest shall bear interest from the date of such Declaration
of Default at the rate per annum specified in Article -4 o
hereof as being applicable to amounts remaining unpaid after
becoming due and payable, to the extent legally enforceable.

" The Vendor shall thereupon be entitled to recover judgment -
for the entire unpaid balance of the indebtedness in respect
of the Purchase Price of the Equipment so payable, with
interest as aforesaid, and to collect such judgment out of
any property of the Railroad wherever situated. The Railroad"
" shall promptly notify the Vendor of any event which has come
to its attention which constitutes, or which with the giving
of notice or lapse of time, or both, could constitute, an .
event of default under this Agreement.

_ The Vendor may at its electlon waive any such event
of default and its consequences and rescind and annul- any
Declaration of Default by notice to the Railroad in writing

to that effect, and thereupon the respective rights of the
parties shall be as they would have been if no such event of
"default had occurred and no Declaration of Default had been
made. Notwithstanding the- prov151ons of this paragraph, it

is expressly understood and agreed by the Railroad that_tlme



is of the essence of this Agreement and that no such waiver, -
rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thereon.

: ARTICLE 17 Remedies. At any time durlng the con- .
tinuance of a Declaration of Default, the Vendor may, subject
to- compliance with any mandatory legal requirements then in
force and applicable to the action to be taken by the Vendor,
take or cause to be taken by its agent or agents immediate‘.»
possession of the Equipment, or one or more of the units’

thereof, without liability to return to the Railroad any sums -

theretofore pa1d and free from all claims whatsoever, except
as hereinafter in this Article 17 expressly provided, and
may remove the same from possession and use of the Raierad
or any other person and for such purpose may enter upon: the.

Railroad's premises or any other premises where the Equipment -

may be located (without judicial process if this can be done
without breach of the peace) and may use and employ in .

connection with such removal any supplies, services and a1ds
and any available trackage and other facilities or means of
the Rallroad. : . 2 :

Co In case the Vendor rightfully shall demand posses-
sion of the Equipment pursuant to this Agreement and shall
‘reasonably designate a point or points upon the premises of
the Railroad for the delivery of the Equipment to the.Vendor,
the Railroad shall, at its own expense, forthwith and in the
usual manner, cause the Equipment to be moved to such point
or points on its lines as shall be designated by the Vendor
and shall there deliver the Equipment or cause ‘it to be
delivered to the Vendor. At the option of the Vendor, the
Vendor may  keep the Equipment on any of the lines or premises
of the Railroad until the Vendor shall have leased, sold or
otherwise disposed of the same, and for such purpose the
Railroad agrees to furnish, without charge for rent or
storage, the necessary facilities at any reasonable point or
points selected by the Vendor. This agreement to deliver the
" Equipment and furnish facilities as hereinbefore provided is
of the essence of the agreement between the parties, and upon
appllcatlon to any court of equity having jurisdiction in the
premises, the Vendor shall be entitled to a decree agalnst
- the Railroad requiring spec1f1c performance hereof. The’

Railroad hereby expressly waives any and all claims against
the Vendor and its agent or agents for damages of . whatever-
nature.in connectlon with any retaklng pursuant to thls



Agreement of any unit of the Equlpment in any reasonable
manner.,

At any time during the continuance of a Declaration
of -Default, the Vendor (after retaking possession of the ’
Equipment as hereinbefore in this Article 17 provided) may at
its election and upon such notice as is hereinafter set forth
retain the Equipment in satisfaction of the entire. indebted-
ness- in respect of the Purchase Price of the Equipment and
make such disposition thereof as the Vendor shall deem fit.
Written notice of the Vendor's election to retain the Equip-
ment shall be given to the Railroad by telegram or registered
~mail, addressed ‘as provided in Article 21 hereof, and to-any
other persons to whom the law may require notice, withih 30.
days after such Declaration of Default. 1In the event that
the Vendor should elect to retain the Equipment and no
objection is made thereto within the 30-day period described
in the second proviso below, all the Railroad's rights in the
Equipment shall thereupon terminate and all payments made by
" the Railroad may be retained by the Vendor as compensation:
for the use of the Equipment by the Railroad; provided,
however, that if the Railroad, before the expiration of the
30~day period described in the proviso below, should pay .or

. .cause to be paid to the Vendor the total unpaid balance'of '
the indebtedness in respect of the Purchase Price of the
Equipment, together with interest thereon accrued and unpaid
“'and all other payments due under this Agreement‘as well as
expenses of the Vendor in retaking possession of, remov1ng,v
storing and malntalnlng the Equlpment and the Vendor's:

reasonable. attorneys' fees, then in such event absolute rlght-'

to the possession of, title to and property in the Equipment
shall pass to and vest in the Railroad; provided, further,

. that if the Railroad or any other persons notified under the
"terms of this paragraph object in writing to the Vendor
within 30 days from the receipt of notice of the Vendor's
election to retain the Equipment, then the Vendor may not so
‘retain the Equipment, but shall sell, lease or otherwise
~dispose of it or continue to hold it pending sale, lease or
other disposition as hereinafter provided or as may otherwise
be permitted by law. If the Vendor shall have given no
notice to retain as hereinabove prov1ded or notice of inten-
~tion to dispose of the Equipment in any other manner, it

- shall be deemed to have elected to sell the Equipment 1n
»accordance with the provisions of this Article 17

At any time during the contlnuance of a Declaratlon -

of Default, the Vendor, with or without retaking possession
thereof, at its- electlon and upon reasonable not1ce to the



- Railroad and to any other persons to whom the law may require’
notice of the time and place, may sell the Equipment, or any
unit thereof, free from any and all claims of the Railroad or
any .other party claiming from, through or under the Railroad
at law or in equity, at public or private sale and with or
without advertisement as the Vendor may determine; provided, .
however, that if, prior to such sale and prior to theé making-
of a contract for such sale, the Railrcad should tender: full
paymént of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together: ‘with
interest thereon accrued and unpaid and all other payments
due under this Agreement as well as expenses. of the Vendor .in
retaking posse351on of, removing, storing, maintaining,
holdlng and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor's reasonable attorneys'
fees, then in such event absolute right to the possession of,
title to and property in the Equipment shall pass to and vest
" in the Railroad. The proceeds of such sale, less the attor-
neys' fees and any other expenses incurred by the Vendor in
retaking posse331on of, removing, storing, maintaining,.
holding, preparing for sale and selling the Equipment, - shall
. be credited on the amount due to the Vendor under the: prov1-
sions of this Agreement. :

Any sale hereunder may be held or conducted at such
‘place or places and at such time or times as the Vendor may
specify, in one lot and as an entirety or in separate lots
and without the necessity of gatherlng at the place of sale
the property to be sold, and in general in such manner as the
Vendor may determine. The Railroad shall be given written
notice of such sale not less than ten days prior thereto, by
telegram or registered mail addressed to the Railroad as '
provided in Article 21 hereof. If such sale shall be a
' private sale (which shall be deemed to mean only a sale where
an advertisement for bids has not been published in a news-
paper of general circulation in New York City, New York, -
‘Washington, D. C., and Richmond, Virginia, or a sale where
fewer than 40 corporate offerees have been solicited in .
~writing to submit bids), it shall be. subject to the right of"
" the Railroad to purchase or provide a purchaser, within 10
days after notice of the proposed sale price, at the same
price offered by the intending purchaser or a better price. -
The Vendor or the Railroad may bid for and become the pur-
chaser of the Equipment, or any un1t thereof, so offered for . -
"sale. In the event that the Vendor shall be the purchaser of
the Equipment, it shall not be accountable to the Railroad .
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(except to the extent of any surplus money received- as
hereinafter prov1ded in this Article 17), and in payment of
the purchase price therefor the Vendor shall be entitled to
have credited on account thereof all or any part of the sums
due to the Vendor from the Railroad hereunder. .

Each and every power and remedy hereby spec1flca11y
glven to the Vendor shall be in addition to every other power
and remedy hereby spec1f1cally given or now or hereafter
existing at law or in equity, and each and every power and -
-remedy may be exercised from time to time and simultaneously..
- and as often and in such order as may be deemed expedient by
the Vendor. All such powers and remedies shall be cumulative,
and the exercise of one shall not be deemed a waiver :0f the
right to exercise any other or others. No delay or omission
of the Vendor in the exercise of any such power or remedy.and
- no renewal or extension of any payments due hereunder shall
1mpa1r any such power or remedy or shall be construed to be .a
waiver of any default or an acquiescence therein. Any . .
"extension of time for payment hereunder or other 1ndulgehge'
duly granted to the Railroad shall not otherwise alter or:-
affect the Vendor's rlghts or the Railroad's obllgatlons
hereunder. The Vendor's acceptance of any payment after it
shall have become due hereunder shall not be deemed to alter
or affect the Railroad's obligations or the Vendor's rights
hereunder with respect to any subsequent payments or defaultﬂ
thereln..' P

If after applying all sums of money reallzed by the
Vendor under the remedies herein prov1ded .there shall remain
any amount due to it under the provisions of this Agreement,
the Railroad shall pay the amount of such deficiency to the
Vendor upon demand, together with interest from the date of

- such demand to the date of payment by the Railroad at the

rate per -annum set forth in Article 4 hereof as being appli-
cable to amounts remaining unpaid after becoming due and =
payable and, if the Railroad shall fail to pay such deficiency,
the Vendor may bring suit therefor and shall be entitled to.
recover a judgment therefor against the Railroad. If, after
applying as aforesaid all sums realized by the Vendor, there
shall remain a surplus in the possession of the Vendor, such
surplus shall be paid to the Railroad.

_ The Railroad will pay all reasonable expenses,‘
1nc1ud1ng attorneys' fees, incurred by the Vendor in.enforcing
its remedies under the terms of this Agreement. In the eveént
that the Vendor shall bring any suit to enforce any of .its
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expressly prov1ded 'in the thlrd paragraph of Artlcle 3
~hereof, supersedes all other agreements, oral or wrltten,
with respect to the Equipment except as prov;ded in the-
last paragraph of Article 15. No variation or modlflca-<4u
tion of this Agreement and no waiver of any of its provi--
sions or conditions shall be valid unless in writing and
signed by duly authorized officers of the Vendor and the
Rallroad._ _ :

" ARTICLE 23 Laws Governing. The terms of thls
Agreement and all rights and obligations hereunder shall
‘be governed by the laws of the District of Columbia;
provided, however, that the parties shall be entitled to
all rights conferred by 49 U.S.C. § 11303 and such addi-
tional rights arising out of the filing, recording or -
deposit hereof, if any, and of any assignment hereof,
or any financing statement in respect thereof,; as shall .
be conferred by the laws of the several jurisdictions
in.which this Agreement or any a551gnment hereof shall
be filed, recorded or deposited, or in which any unit of
'the Equipment shall be located, including any Federal law
in respect of the same, and any rights arising out of the
marking of the unlts of Equipment as ptov1ded in Article 7
hereof.

ARTICLE 24 Execution. This Agreement may be

executed in any number of counterparts, each of which so
~ executed shall be deemed to be an original, and such counter-
. parts together shall constitute but one and the same con-
. tract, which shall be sufficiently evidenced by any such

- original counterpart. It shall not be .necessary that any
counterpart be signed by all the parties. Although this
Agreement is dated as of the date first set forth above,
for convenience, the actual date or dates of execution:
hereof by the parties hereto is or are, respectively, the
date or dates stated in the acknowledgments hereto annexed.
Each Builder and the Railroad shall be bound hereunder
‘notw1thstand1ng the failure of the other Builder to execute
and deliver this Agreement or to ‘perform its obllgat1ons
‘hereunder. .

' IN WITNESS WHEREOF, the parties hereto, each pur-
~suant to due corporate authorlty, have caused this instrument
to be executed in their respective corporate names by their
officers, thereunto duly authorized, and their respective.
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corporate seals to be hereunto affixed, duly attested, all as
of the date’ flrst above written.

SOUTHERN RAILWAY COMPANY,

. -.v - , by 767 Cl ’<fzi;4L£L{£JhLJ
[Corporate Seall |

Senor V1ce Pre51dent

Attest:

[

Assistant Secretary

PULLMAN INCORPORATED. (Pullman
Standard Division),

T

' V1ce.Pre§faent
Attest: : : o

?£51stant Secfetary

[Corporate Sea]

[Corporate Seal] Vice President

Attest:

'.KSSistﬁhF Secretary



DISTRICT OF COLUMBIA) ss.:

On this /7% gay ofg%ue7/ 1979, before me per-
sonally appeared K, A, Sioecker , to me personally known,/ﬁdu,{-
who, being by me duly sworn, says that he is a A~ice President /,
of SOUTHERN RAILWAY COMPANY, that the corporate seal of said
Corporation is affixed to the foregoing instrument, that said
. instrument was signed and sealed on behalf of said Corporation
by authority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the free.

act and deed of said Corporation.

Notary Public

_ : C. 0. WAGNER
[NOTARIAL SEAL] Notary Public _
. o ' In and For the District of Columbia
My Commission expires Mywmmwmsmmsmyu 1982

;STATE OF ILLINOIS,)
: ) ss.:
COUNTY OF COOK, )

- On this /y&, y ofé}ﬁ:ég/‘A 1979, before me per-
vsonally appearedé?' ggzbzsﬂx&es#-, to me personally known,
who, being by me duly sworn,Jsays that he is a Vice President
of PULLMAN INCORPORATED (Pullman Standard Division), that one
of the seals affixed to the foregoing instrument is the =~

- corporate seal of said Corporation, that said instrument was
signed and sealed on behalf of said Corporation by authorlty

of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and

deed of said Corporation
<::::;;;::>Clﬂt44;¢,/é }<ZL;:tikA/\

Notary Public

//

[NOTARIAL SEAL]

My Commission expires 6/0‘7%



STATE OF OHIO, . )
o ) ss.:
COUNTY OF HAMILTON, )

.On this /j = day f»«/é/ 1979, before me per-
sonally appeared /. L. Z€77 r to me personally known,
who, being by me duly sworn, says that he is Vice President
of ORTNER FREIGHT CAR COMPANY, that one of the seals affixed
to the foregoing instrument is the corporate seal of said-
Corporation, that said instrument was signed and sealed on
behalf of said Corporation by authority of its‘Board of
Directors and he acknowledged that the execution of the
foregoing instrument was the free act and. deed of said

Corporation.
Aﬂm/g@%

Notary Public

[NOTARIAL SEAL]

L. ) HOWARD E, PARR
My Commission expires Notary Public, State of Ohio

My Commission Expires August 20, 1983



Item 1:

-Item 2:

(a)

(b)

. (a)

" SCHEDULE A

Pullman Incorporated (Pullman Standard'Division),J
a Delaware corporation, 200 South Mlchlgan-

Avenue, Chicago, 1111n015 60604.

Ortner,Frelght Car Company, a Delaware‘déipora-'
tion, 2652 Erie Avenue, Cincinnati, Ohio 45208,

Pullman Incorporated (Pullman Standard DPivision)
(hereinafter in this Schedule A called “Pullman")
warrants that its Equipment will be built in
accordance with the Specifications and the stan-
dards and requirements referred to in Article 2
of this Agreement and warrants its Equipment ..
will be free from defects in material (except

as to specialties incorporated therein which
were specified or supplied by the Railroad:

and not manufactured by Pullman) and workmanshlp
under normal use and service. Pullman's obliga-

‘tion under this Item 2(a) is limited to making

good at its plant any part or parts of any unit
of its Equipment which shall, within one- year
after the delivery of such unit to the Rallroad,
be returned to Pullman with transportation.
charges prepaid and which Pullman's examination
shall disclose to its satisfaction to have been
thus defective; provided, however, that this -
warranty will be subject to the following
limitations: (i) warranty coverage on unit
running gear and contact points to unit
structures is restricted to one year or 25,000
miles, whichever first occurs; and (ii) normal
use and service is deemed to require 1nspect10n,
adjustment, maintenance and compliance with -
Pullman's written instructions and any appll—
cable Federal, state or local laws or regula-
tions. Pullman hereby assigns to the Railroad
all Pullman's right, title and interest in, to
and under any and all warranties, indemnities
and similar agreements of the manufacturers,
vendors and suppliers of equipment, materials
and parts not manufactured by Pullman which are .
1ncorporated in or attached to its Equ1pment.




(b)

THE FOREGOING WARRANTY OF PULLMAN IS EXPRESSLY
IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR )
IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE, AND OF ALL OTHER OBLIGATIONS OR: .
LIABILITIES ON THE PART OF PULLMAN EXCEPT FOR-
ITS OBLIGATIONS UNDER ARTICLES 2, 3, 4 AND 14
OF THIS AGREEMENT, and Pullman neither assumes
nor authorizes any person to assume for- it any
other liability in connection with the construc-
tion and delivery of its Equipment, except as
aforesaid. It is further understood that in no
event shall Pullman be liable for indirect. or
consequential damages of any kind.

Pullman further agrees with the Railroad that
neither the inspection as provided in Article 3
of this Agreement, nor any examination, nor the
acceptance of any units of its Equipment as
provided in said Article 3 shall be deemed a
waiver or a modification by the Railroad. of any -
of 1ts rlghts under this Item 2(a). :

Ortner Freight Car Company (herelnafter in thls
Schedule A called "Ortner") warrants that-its

- Equipment will be built in accordance with: the"
" requirements, specifications and standards. |

set forth in Article 2 of this Agreement:.and
warrants that its Equipment will be free from
defects in material (except as to specialties
incorporated therein which were specified or
supplied by the Railroad and not manufactured ‘
by Ortner) and workmanship under normal use and
service, Ortner's obligation under this Item 2
being limited to making good at its factory any

part or parts of any unit of its Equipment which

shall be returned to Ortner with transportation
charges prepaid, within one year after the - -
delivery of such unit to the Railroad, and
which Ortner's examination shall disclose to
its satisfaction to have been thus defective.
THE FOREGOING WARRANTY OF ORTNER IS EXPRESSLY
IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR
IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF -
MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE, EXCEPT FOR ITS OBLIGATIONS OR LIABILI-
TIES UNDER ARTICLES 2, 3, 4 AND 14 OF THIS '



AGREEMENT, and Ortner neither assumes nor
‘authorizes any person to assume for it any
other liability in connection with the construc-
tion and delivery of its Equipment, except as
aforesaid. 1In no event shall Ortner be llable
for special or consequential damages.

Ortner further agrees with the Railroad that
neither the inspection as provided in Article 3
of this Agreement nor any examination nor the
acceptance of any units of its Equipment as
provided in said Article 3 shall be deemed a
walver or a modification by the Railroad of

any of its rights under this Item 2(b).
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